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December 2016 Employment 

Newsletter

Welcome to the latest edition in which we hope you will find 

something to interest both you and your business. If there 
is anything in particular you would like to know more about 

in a future issue, do let the employment team know. 

Gender Pay Gap Regulations 

After a long wait, the final draft of the Equality Act 2010 (Gender Pay 

Gap Information) Regulations 2017 (the "Regulations") has been 

published, together with an explanatory memorandum. The Regulations 

set out how employers should calculate and report on the gender pay 

gap within their organisation; these come into force on 6 April 2017. 

To recap, the key obligations introduced by the Regulations can be 

summarised as follows: 

  The reporting regime applies to all private sector employers with 

250 or more employees. 

 Employers must publish the mean and median hourly pay gap 

between men and women, based on the pay period containing a 

specific date in April each year (the "snapshot date"). "Pay" for 

this purpose includes any bonuses paid in that pay period. 

 Employers must also report the annual bonus gap between men 

and women, again using a specific date in April, together with the 

proportion of male and female employees who received a bonus 

that year. "Bonus" is defined widely to include commission and 

securities. 

 There is an additional obligation to publish the numbers of men 

and women in each of four pay bands. 

 With the first calculation date set for April 2017, the required data 

must be published on the employer's website by April 2018; 

remaining there for three years. 

A number of important changes have been made following the 

consultation on the previous draft published in February 2016. In 

particular (these changes are expanded upon below): 

 The introduction of the concept of a "full-pay relevant employee", 

primary to exclude those on sick leave or maternity leave from the 

hourly pay comparison. 

 The exclusion of partners or LLP members. 

http://bit.ly/2hbFjTb
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 A change in the "snapshot date" to 5 April. 

 A clearer definition of bonus pay and a requirement to publish the 

difference in both the mean and median bonus figures for men and 

women. 

 Clarification of how the quartile pay bands are to be calculated. 

The first gender pay gap reports (in respect of April 2017 pay data) will be due by 4 April 

2018 and must be published for three years on the employer's website and a central 

government website. 

The definition of "relevant employee". The definition of "relevant employee" has been 

amended, now providing that a relevant employee is "a person who is employed by the 

employer on the relevant snapshot date”. References in the earlier draft to orginarily working 

in Great Britain and working under a contract governed by UK legislation have been removed. 

This is significant as it potentially covers many self-employed workers who are engaged 

directly by employers as consultants, independent contractors and so on. 

The removal of the express provision limiting the definition of relevant employee to those 

ordinarily working in Great Britain under UK law may cause complications for UK employers 

with employees based overseas. 

Partners (including LLP members) are excluded. 

Employees are now excluded from the pay reporting obligation if they receive less than full 

pay as a result of leave. This has been achieved by adding a definition of “full pay relevant 

employee” which is a “relevant employee who is not, during the relevant pay period, being 

paid at a reduced rate or nil as a result of the employee being on leave”. Only full pay relevant 

employees are taken into account on the snapshot date for the calculations relating to mean 

and median hourly rates of pay, or the proportion of male and female employees in each 

quartile. However, all relevant employees are included in the bonus figures. This aims to 

address the concern that the gender pay gap could appear greater if the employer had a 

significant number of employees on statutory maternity pay or unpaid maternity leave on the 

snapshot date. 

The snapshot date. This has been changed from 30 April to 5 April. The explanatory 

memorandum states that 5 April has been selected in order to “reduce the extent to which 

employers need to collate data from more than one tax year”. This logic seems questionable; 

choosing the last date of the tax year ought to make it more likely that the relevant pay 

period will straddle two tax years. 

New exception to pay data. This appears to be designed to help where it would be difficult 

to obtain pay data for some workers, as may be the case with independent contractors who 

do not work fixed hours and are not paid through the payroll. There is no need to include data 

relating to an employee who has a contract personally to do the work, if the employer does 

not have such data and it is not reasonably practicable to obtain it. It seems that all employees 

within the broad definition will count towards the 250-employee threshold, but actual data 

may not need to be included for some those employees. There is clearly scope for argument 

about what “reasonably practicable” means in this context, particularly if an employer is keen 

to exclude male-dominated and/or highly-paid contractors from its statistics. 
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What is included within “pay”? 

There is now an exhaustive description of ordinary pay, which means: 

 Basic pay. 

 Allowances (but not out-of-pocket expenses). 

 Pay for piecework. 

 Pay for leave (but only if fully paid leave otherwise the employee 

is excluded altogether ;). 

 Shift premium pay. 

Bonus data. There is a new requirement to publish the difference in the median bonus pay 

figure in addition to the mean figure (bringing this into line with the position for the hourly 

pay gap).  

Termination Payments 

As announced in the 2016 Budget and confirmed in the 2016 Autumn Statement, the 

government has published draft legislation (together with explanatory notes) to implement 

its reforms of the tax and NICs treatment of termination payments. In particular, draft Finance 

Bill and National Insurance Contributions Bill clauses have been published to: 

 Treat all payments in lieu of notice as earnings (subject to tax and 

class 1 NICs). 

 Subject all termination payments above the £30,000 threshold to 

class 1A NICs (employer liability only). (HMRC will publish 

secondary legislation prescribing the mechanism for collecting 

class 1A NICs on termination payments in due course. It is likely 

that collection will be in real time.) 

  Abolish Foreign Service relief (except in relation to seafarers). 

However, a new provision has been inserted to ensure that 

termination payments are not taxable unless there is a territorial 

connection with the UK (through the employee’s UK residence 

status or the duties of the employment being performed in the 

UK.) 

 Ensure that payments for injury to feelings fall outside the 

exemption for injury payments, except where the injury amounts 

to a psychiatric injury or other recognised medical condition. 

 Permit HM treasury to vary the £30, 00 threshold by regulations. 

(This is entirely new.) 

These changes will take effect from 6 April 2018. 

The draft legislation implementing the first change is complex and many employers will be 

disappointed that the government has decided to press ahead with this “simplification” 

measure. 

http://bit.ly/2hUkETk
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Briefly, these new provisions require employers to split a termination award between amounts 

treated as earnings and amounts benefitting from the £30,000 exemption. Statutory and 

contractual redundancy pay (to the extent that contractual redundancy pay does not exceed 

the statutory amount) will always benefit from the £30,000 exemption. 

HMRC has taken on board some of the comments made by respondents to the consultation 

on the original draft legislation. For instance, the concept of expected bonus income has been 

omitted and post-employment notice pay is calculated by reference to basic pay disregarding 

overtime, commissions and so on, and the proposed use of the 12-week period to calculate 

post-employment notice pay has been dropped. However, an award of compensation for 

unfair dismissal is no longer automatically within the £30,000 exemption. 

Acas publishes guidance on social exclusion at work 

Asas has published guidance that seeks to raise awareness of the cost of social exclusion in 

the workplace. According to the guidance, social exclusion at work can have a negative impact 

on employee’ performance levels confidence and wellbeing. The guidance provides 

recommendations as to how employers can limit the negative consequences. For example, 

the guidance suggests that employers have a structured conflict management strategy in 

place to tackle the issue. 

The guidance comes in light of CIPD research that suggests that almost two-thirds of 

employees consider bullying to have a social aspect, with over 91% believing that their 

employer is failing to sufficiently tackle the problem. 

http://www.acas.org.uk/index.aspx?articleid=5879 

One million UK agency workers expected by 2020 

The number of UK agency workers is set to reach one million by 2020, according to a report 

published by the Resolution Foundation. The report, titled “Secret Agents: agency workers in 

the new world of work”, states that there has been a 30% increase in the number of UK 

agency workers since 2011, with 865,000 agency workers currently working in the UK. 

The report describes agency workers as the “Forgotten face” in the debate around insecure 

work, highlighting in particular an apparent pay disadvantage, amongst other things. 

According to the report, a full-time agency worker earns roughly £430 less than their full-

time counterpart. In light of the findings, Lindsay Judge, a senior policy analsy, has called on 

the government to examine these apparent disadvantages. 

The government has recently launched a review into the modern employment practices. 

We hope this newsletter has been helpful and gives you peace of mind with 

practical advice. Please contact Michelle Morgan on m.morgan@gardner-
leader.co.uk with any questions or feedback. Click here for information on the 

employment team. 
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